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State Vs Abdul Kalam & 4 Ors

IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), 

       SONITPUR, TEZPUR

G.R. CASE No. 2885 of 2014

                             u/s 147/148/448/294/323 IPC

               State

                                                Vs

1. Abdul Kalam

2. Siraj Ali

3. Harej Ali

4. Asma Begum

5. Farida Begum              .…Accused Persons

PRESENT:  Sri B. Acharyya. LL.M., A.J.S.

                  Sub-Divisional Judicial Magistrate(S), Sonitpur, Tezpur

Appearances:

For the Prosecution:         Sri R. Goswami, Ld. APP.

For the Defence:              Sri Nabin Chandra Dev Goswami, Ld. Adv.

Charge Framed on:          22.04.2016

Date of Evidences:          27.12.2016, 15.03.2018 & 14.05.2018

Date of Argument:          17.04.2019

Date of Judgment:           29.04.2019

             J U D G M E N T

1. The Prosecution case in brief is that one Mofizul Islam has filed an FIR on

01.12.2014 stating that on the same day at about 10:30 AM he went to the

house of Abdul Rashid situated at Bhitorporuwa. At about 01:00 PM there

was an altercation between Abdul Rashid and Jamila Begum who is the wife

of Abdul Rashid. When informant tried to separate them, then the accused

persons without having any reason, entered into the house of Abdul Rashid
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and his wife Jamila Begum and uttered obscene words and assaulted the

informant as a result of which he sustained injuries. The accused persons

have taken his Nokia Mobile and Rs. 5000/- (Rupees Five Thousand) only

from the pocket of the informant. Hence, he filed this case. 

2. The O/C Tezpur P.S on receiving the FIR registered a case vide Tezpur P.S

Case No. 390/14 u/s 147/148/448/294/325/387 of the Indian Penal Code.

After  investigation,  the  I.O  laid  down  the  Charge  sheet  under  Sections

147/148/448/294/323 of  the Indian Penal  Code against  accused persons

Abdul Kalam, Siraj Ali, Harej Ali, Asma Begum and Farida Begum for trial. 

3. On  appearance  before  the  court,  accused  persons  were  furnished  with

copies of relevant documents u/s 207 of the Cr.P.C. Upon perusal of the

case record and on hearing the Learned Counsels for both sides, offences

u/s 147/148/448/294/323 of Indian Penal Code was framed which was then

read over and explained to the accused persons to which they pleaded not

guilty and claimed to be tried.

4. The Prosecution examined 6 (six) witnesses. Thereafter, Ld. APP has prayed

to  close  the  evidence  of  the  prosecution  and  accordingly,  prayer  was

allowed.

5. The  examination  of  the  accused  persons'  u/s  313  of  the  Cr.P.C  was

dispensed  with  as  there  are  no  incriminating  materials  against  them.

Defence denied adducing evidence.

6. Heard the arguments put forward by the learned counsel for the accused

persons and the learned APP for the State and also perused the evidences

and materials on record.  

POINTS FOR DETERMINATION:

7. The following points have been taken up for determination and discussion in

the case:

1.  Whether the accused persons on 01.12.2014 at  about 01:00 PM at

Bhitorporuwa  under  Tezpur  P.S  were  a  member  of  an  unlawful

assembly,  and  in  prosecution  of  the  common  object  of  such

assembly, committed the offence of rioting,  and thereby committed

an offence punishable u/s 147 of the Indian Penal Code?
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2.  Whether  the  accused  persons  on  the  same  date,  time  and  place

committed house trespass by entering into the house in the possession

of Abdul Rashid with an intent to cause hurt to the informant and thereby

committed an offence punishable u/s 148 of the Indian Penal Code?

3.  Whether  the  accused  persons  on  the  same  date,  time  and  place

illegally trespassed by entering into the premises of Abdul Rashid and

thereby committed an offence punishable u/s  448 of  the Indian Penal

Code?

4.  Whether  the  accused  persons  on  the  same  date,  time  and  place

uttered obscene words and language on the informant and others and

thereby committed an offence punishable u/s  294 of  the Indian Penal

Code?

5.  Whether  the  accused  persons  on  the  same  date,  time  and  place

voluntarily  caused  hurt  to  the  informant  and  thereby  committed  an

offence punishable u/s 323 of the Indian Penal Code?

    DISCUSSION, DECISION & REASONS THEREOF:

8. Iman Hussain as PW 1 had deposed that he knows the informant as well

as the accused persons. He has not seen the incident. On the next day he

heard from a villager that there was a fight at village between a person and

others.

In his cross-examination, PW 1 has stated he do not know anything

about the incident.

9. Informant Md. Mafizul Islam as PW 2 had deposed that he knows all

the  accused  persons.  The  incident  took  place  at  about  10:30  PM  on

01.12.2014. On that day, he went to the house of Rashid Ali to celebrate

his and Rashid Ali daughter's ceremony. There was a fight between Rashid

Ali and Jamila Khatun and when he tried to separate them from fighting,

village people came and asked him why he was interfering in the matter

and all of them physically assaulted him and he became unconscious. He

regained consciousness at  Kanaklata Civil  Hospital  where doctor treated

him and advised him to go home. Ext. 1 is the ezahar and Ext. 1(1) is his

signature. Police has examined him.

In his cross-examination, PW 2 has stated that he lodged the ezahar

after 3-4 days of the incident. Jamila Khatun is the wife of Rashid Ali. He

went to the house of Jamila Khatun when called by her. He denied the fact

that on the day of incident all the village people threatened him not to go
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to the house of Jamila Khatun and also that in the village meeting held, the

village people had warned him not to go to house of Jamila Khatun from

thereon. The accused persons assaulted him with hands,  lathi  and Pira.

There was no bleeding but he received injury. He did not know if the police

seized  lathi  or  pira.  He  denied  the  fact  that  accused  persons  had  not

assaulted him and being unable  to  identify  other  persons and with  the

grudge against them he lodged this false case.

10. Kulsuma Begum as PW 3 had deposed that she knows the informant as

well as the accused persons as they are her neigbours. The incident took

place in the year 2014 at about 10:30 AM. On the day of incident she was

at her house. When she heard hue and cry she went out from her house

and saw the accused persons assaulting the informant. They assaulted him

with  hands.  She  returned  back  to  her  house  after  sometime.  Police

examined her.

In  her  cross-examination,  PW  3 has  stated  that  occasionally  the

informant go to the house of  Jamila  Khatun.  She do not  know if  public

threatened the informant and the informant had any sort of incident prior

to this incident. She has not seen any kind of lathi, pira in the hands of

accused persons and also that informant. She denied that informant being

her  relative  she  deposed  falsely  before  the  Court  against  the  accused

persons.

11. Jamila Begum as PW 4 has deposed that she knows the informant as well

as the accused persons as they are her neighbours. The incident took place

on 01.12.2014 at about 10:30 AM, when she was in her house there was an

altercation  between  her,  her  husband  and  informant  came to  separate

them from fighting outside the house. On seeing this the accused persons

assaulted the informant and her and her husband with hands and lathi. As

the informant sustained injuries, he was taken to Kanaklata Civil Hospital

for treatment and immediately went to police station for lodging an ezahar.

In her cross-examination, PW 4 has stated that on the date of incident

her husband assaulted her. She denied the fact that informant go to her

house occasionally  and also that her husband came to know about the

informant frequently coming to their house due to which he had assaulted

her with hands and legs. She also denied the fact that accused persons

were present at the place of occurrence and that the accused persons are

not involved in this case.
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12. Abdul Rashid as PW 5 has deposed that he knows the informant as well

as the accused persons as they are his neigbours. The incident took place

at 10:30 AM on 01.12.2014. He was in his house when the incident took

place.  There  was  some personal  altercation  between him and his  wife.

When they  were  busy  fighting,  informant  came to  separate  them from

fighting.  Accused  persons  assaulted  PW  5  along  with  the  informant.

Informant was injured and he was taken to KCH and after discharge from

the  Hospital  he  went  to  police  station  and  was  sent  for  medical

examination by police. Police examined him.

In his cross-examination, PW 5 has stated that on the day of incident

he assaulted his wife. He denied the fact that as the informant frequently

used to go to his house, village people threatened him not to do so in the

future  and  also  that  on  the  date  of  incident  village  people  became

frustrated and assaulted him.  He denied the fact  that  accused persons

were arrested merely on suspicion and they were not involved in this case. 

13. ASI Pradip Kumar Nath as PW 6 had deposed that on 01.12.2014 he

was posted as ASI at Mahabhairab O.P. He received FIR on 02.12.2012 by

the  informant  and  on  the  basis  of  the  ezahar  I.C  of  Mahabhairab  OP

entrusted  him  with  investigation.  Thereafter  he  went  to  the  place  of

occurrence on 02.12.2014 which is Bhitorporuwa. He visited the place of

occurrence and on reaching there at about 03:30 PM he interrogated the

people present near the place of occurrence and independent witnesses.

He also went to the house of the accused persons but they could not be

found at their house and from their relatives and local residents, he came

to know that they were absconding from the date of incident. He returned

back to the OP and informed the same to the I.C who sent the case for

registration at Tezpur P.S. On the date of incident as the victim appeared in

the OP he was sent for medical examination at KCH, Tezpur. On 03.12.2014

the  case  was  registered  and  on  05.12.2014,  the  accused  persons

surrendered before the OP and after interrogation all the accused persons

were released on bail. On 06.12.2014 informant was interrogated on his

appearance before the OP. On 13.01.2015 medical report was collected. On

completion of  investigation I.C submitted charge-sheet u/s  147/148/448/

294/323/34 of the Indian Penal Code. Ext. 2 is the sketch map wherein Ext.

2(1) is his signature.

In his cross-examination, PW 6 has stated that there were houses of

Siddique Ali,  Khulsuma Begum, Hazera Ali  near the place of occurrence.
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Accordingly  sketch  map  was  drawn  by  him.  He  did  not  record  the

statements of Siddique Ali and Hazera Ali and he did not find any article in

the  place  of  occurrence  as  such  he  could  not  seize  anything.  He  also

denied the fact  that he did not properly investigate the case and have

falsely made the accused persons in this case.

14. Upon  going  through  the  evidences  and  materials  on  record  and  upon

appreciation of  the  same,  it  appears  that  the prosecution has  failed to

prove this case against the accused persons mainly on two counts. First

that the Medical Officer who examined the informant was not examined in

this case to prove the injury of the informant and medical report submitted

is not in proper form. Moreover, it is clear in the evidences that no bleeding

occurred from the body of the informant; Secondly, there is no seizure in

this  case  which  is  admitted  by  the  I.O.  Hence  there  is  no  proof  that

informant was assaulted by the accused persons with 'pira' as alleged by

him. Moreover there is no such independent witness who could establish

the  allegation  against  the  accused  persons  with  certainty.  All  the  PWs

except PW 1, PW 2 and PW 6 are somehow related to the informant. Hence

it can be said that prosecution has failed to prove the allegation against the

accused persons beyond reasonable  doubt.  Nearby people were neither

examined by the prosecution nor by the I.O. In view of above discussion

and considerations, it can be said that the alleged offences has not been

established against  the  accused persons  by  the  prosecution  and hence

they  are  entitled  to  be  acquitted  of  the  offences  under  Sections

147/148/448/294/323 of the Indian Penal Code.

                                         ORDER

Hence I hold that accused persons Abdul Kalam, Siraj Ali, Harej Ali, Asma

Begum and Farida Begum are not guilty of committing offence punishable

under Sections 147/148/448/294/323 of the Indian Penal Code. Accordingly

the  accused persons  are  acquitted  from the  offences  punishable  under

Sections 147/148/448/294/323 of the Indian Penal Code and they are set at

liberty forthwith.

The bail bond of the accused persons shall stand cancelled and surety shall

be discharged after the expiry of  6 (six) months period from today.
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The case stands disposed of on contest.

The Judgment is delivered in the open Court in presence of the accused

persons and their Advocate. The Judgment is given under my hand and seal

of this Court on this the 29th day of April, 2019.

                                                                                     (B. Acharyya)

           SDJM(S), Sonitpur, Tezpur



G R  C a s e  N o .  2 8 8 5  o f  2 0 1 4
State Vs Abdul Kalam & 4 Ors

                                        Appendix:

Prosecution Witness:

PW 1: Iman Hussain

PW 2:  Md. Mafizul Islam

PW 3: Kulsuma Begum

PW 4: Jamila Begum

PW 5: Abdul Rashid

PW 6: Pradip Kumar Nath

Documents Exhibited by Prosecution: 

Ext. 1:     F.I.R

Ext. 1(1): Signature of the informant.

Ext. 2: Sketch Map

Ext. 2(1): Signature of the I.O.

Defence Witness: Nil

Documents Exhibited by the defence: Nil   

                                                                                         (B. Acharyya)

                                                           SDJM(S), Sonitpur, Tezpur


